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Common Pleas Court

Court House in said County, on the...30....day of.. Augast oL dg. g
a,t‘.....'LQ..:‘3Q.....0’clock‘.‘_.A......‘M. to testify as a witness in a certain cas nai , ;
.+IN RE: m VACA{]Z{ON AND ALTERATION OF PART OF (lgli’.[peo}%‘dén CI%’LzAI:]s]CDLLd

SR N R RS s R

o 0t S g CRIBED AS BE %T ......... D
aﬁﬁavggy" %‘?_TS gos‘é 12%25,11;1\}1) go,g TL gF LOTS NOS. 13, 14,”15,1)1 y 405 18, 19,
e 6'1""1?16&5@"6&115"5 y-8R0-52,.-1n.88id. Graceland.Addition.to Defendant. ... ;

and also that yow bring with youw and produce at the time and place aforesaid,

all of the books and records of the Logan Development Company

and not depart the Cowrt withouwt leave. Herein fail not, wnder penalty of the
law. And have you then and there this writ.

Said Court requires yowr said attendance on behalf of the. Defendsnt
: WITNESS my hand and the seal of said Court,

ThEs. 88 dapiof ., ARG, ol 19..21.
(SEAL)
Returned and Filed RTINS b i S O e T e
Aug .30, 1957 Clerk

Thelma Keyes Clerk
Hocking County Common Please Court Bl oiliimimm |

IN THE COURT OF COMMON PLEAS, HOCKING COUNTY 'y OHLO

IN RE: THE VACATTON AND ALTERATION

OF PART OF PIAT OF GRACELAND ADDITION
TO THE CITY OF LOGAN, OHIO, WHICH
PART OF THE PIAT TO BE VACATED AND
ALTERED IS PARTICUIARLY DESCRIBED AS
BEING THE wmswﬁv OF 1OTS NOS. 12,
25 AND 50, AND OF LOTS NOS. 13,
1k 185, 16,17, 18, 40, 20,91, 88
23, 24, 51 AND 52 IN SAID GRACEIAND
ADDITION TO THE CITY OF LOGAN, OHIO.

NO. 11,404 |

N N N N N N e Nt o

MOTION
Now comes the Defendant and respectfully moves the Court to dismiss
this Action, said Motion deing made, and each Branch thereof as an independent

Motion and not as a series, to be considered independently each of the other.

BRANCH I
Defendant says that the action should be dismissed because there was an

action pending at the time this Action was conmenced.

BRANCH IT
]E;;fendant moves the Court to dismiss the Action because the subject of
action herein has been previously litigated and the subject of action is there-
fore Res Adjudicata.

BRANCH III

Defendant respectfully moves the Court to dismiss Logan Development

is admittedly guilty of maintenance. \
MEMORANDUM

The present Actiom is the second in a series of actions commenced by

tained in their bimding comtract which platted the Graceland Addition and
which restrictive dovomtl were carried forward to the lot hgldarl by Logan
Development Company's binding contract of Warramnty Deed. ‘Thmie restrictive
covensnts as designed amd set up by Logan Development Company were covemants
end 1imitetions that ran vith the land.

This first Actiom by Logan Developmant Company was pemding im the Court of
Common Pleas and the Defendant, James Comstock, was made a party thereto., The
Defendant, James Comstock, filed his Amnswer im the first Case, being Number
11,3682, and that matter was at issue before the actiom im Case Number 11,382,

was terminated. The same Plaintiff files his Secomd Action covering exactly

The same premises and inmvolving the same parties, being Case Number 11,40k,

Company as a party Plaintiff for the reason that Logan Development Company

Logen Development Company as Plaintiff to relieve them from the covemants con-

Noi;ica_ constitutes the equivalent of service, Dmmﬁhﬁiﬁé ’ekébfij? the same

zfelivet,,v_ith proQinicly hhn 4:sp,me re-trictive covenants to be relieved.

Ba” iy ‘ner@;dut cetends’ that ‘the Actien pemitng’ia Case Number 11,382
precludes the Defendant from filing & Secomd Aé‘hiu until the First Action has
been finally disposed of in some memner. Inm a case of sinill.r h’cur@ where
the parties has two actioms pendimg at the same time, the court had this to

say: Laurer Et. Al. Vs. Smith, i Occ. (N. S.) 121 at 123.
"For a period of 83 days Pleintiff had two

actioms pemding im the same court, for the same
thing amd between the same parties. Under the law,
a party is not permitted to have and emjoy the Juxury
of more than ome lawsuit comcerning the same subject,
between the same parties, in the same court amd at
the same time. All in excess of ome suit would be
regerded as vexstious and improper, amd upor the atten-
tiom of the court beimg directed to the fact by amswer
or demurrer would subject the offending party to dis-
cipline, requiring him to dismiss the vexatious suit
and be made to pay the cost made in bringing them and
perhaps, subject him to an action im behalf of the
injured party for damsges.

Rights in the case of Miller Vs. Court, 151 0. 8. 397. Im the 3rd

sylabus the court said:

"The secomd actiom should sbate."

18 Abatement amd Revival, 1 0. Jur. 19, Sectien 6.

"The law does mot permit a Defemdant to be
harrassed and oppressed by twe actioms for the same
cause--where Defendant has a complete remedy by ome."

The Court have beem almost uniform im their decisioms » holding that a

pending action precludes a party from Tfiling a Secomd Action. Weil Vs. Guerin,

Part of the sylabus says: J
!

42 0, 8. 299.

"The primcipal that the pemding of a former
suit, legal or equitable, betweem the same parties,
for the same cause, is matter of defemse to a secomd
suit Iim a court of the same state, has its foundatiom
in justice smd is firmly established.”

At page 30k. In the Weil case the court says:

"And, indeed, it is shovm by the authorities

I have cited, that oppressive amd vexatious litigation
can only be prevented, im any case, by strict adker-

ence to rules well established, 'amd promiment among
these is the duty to aveid multiplicity of suits, amd
to attain a final and complete determination of all
questions imvelved im it with the least delay and at
the least pessible expemse,’ " Pemn Vs. Harward, 1k
0. 8, 302-306.

The item of Lis Pendens has been widely tested in the State of Ohio and
the Courts have established defeinite standards to determine whether the lctig

pending are idemtical, These tests are recorded in 1 0. Jur. 2D 21, Sectien

8, te-wit:

lﬂ

Would the evidemce be the same im beth 1
petitions? '

2. Would the measure of damage be the same
in both actions?
3. Weuld the recovery im the First Actiom
be a bar to a Secomd Action?
i, The subject matter or csuse of actiom in |
2 each case should be the same.
5. It is eftem said that the cause of action

mist be idemtical. Maxwell Vs. Smyder.
The Plaintiff was met careful in the preparation and prosecutiom of his

statutory claim. That mark eof preparation and prosecutiem should met be

charged to the Defendant, but the Plaintiff must suffer from his own incpti‘huie'

In the action pemding, being Case Number 11,382, the Plaintiff ceuld have
perfected his action agaimst the Defendamt by meking use ef legal tools avail-

able to him. Revised Code 2307.£0 says:

"Parties who are united in imterest must be
Joined as Plaintiffe or Defmdants.”

The Plaintiff ceuld have requested the Court's permission te have amemded his :

Action te brimg the proper parties 'be.fm'e the court. T2 0. S.. 4ok, Grapha-
phone Co. Vs. Slawson; Ba.l‘siell Vs. Bomser, 53 O. App. 462; Young Vs. Meyers
Et al,, 12k 0, 5. b8, | '

In the last cited case of Youmg Vs. Meyers Et. Al., 124 0. S. 448, the
court, im comstruimg that statute, says:

"Parties whe are united in. interest must be
Joined as Plaintiffs or Defemdants is mamdatory."

The Plaimtiff might have protected his right of actiem by preperly dis-

nissiﬁg his First Actiom without prejudice to bringing a mew actiom by virtue |

of Revised Code 2307.26. Revised Code 2307.26 reads as follows:

"The court may determine any centreversy
between parties before it, when it cam be dome with-
out prejudice to the rights of ethers, or by saviag
their rights. When such determination cammet be had
without the presemce of other parties, the court may
order them to be brought im, or dismiss the actiem
witheut prejudice.”

It is clear that the Plaintiff has the right teo dismiss his Actiom with-
action,
out prejudice to his right te brimg amether Actiem upon the same cause of but

it 1is clesr that the Defendant cammet, in the words of Laurer Et, Al ve Smith,

1 Oce., ( N.S.).

"Under the law, a party is mot permitted te have
and enjoy the luxury of meer tham ome law suit cemcerning
the same subject, between the same parties, im the same
court amnd at the same tige."

The second law suit must abate amd the Plaintiff must persue his remedy under |

the First Cause of Actiom. #

1. 0. Jur. 2D 19, Sectien 6.

. 3

"The pending of another actiem between the parties
for the same cause, at the time of commencement of a
Second Actien, is met a defemse of merits, but is as a
matter of abatement thereef, amd should raise questiom
by answer or demurrer.”

In a case citation with referemce teo abatement, 'bhe court says:

"The code did met imtemd to make a mev rule for determiming
the identity of causes of actiem, but te emforce the old
maxim that me ome should be twice vexed for the same cause."
State vs Neolte, 11 0. S. 486 at k92, o

As previously stated, the Bofen@«ufb has been guil‘blgu with reference
to the Plaintiff's errers cmittgf,rel’ativg to the ierenq%%.of Lis Pendens by
the neceuity,'vfor‘ abiting the Act‘io.n in 11‘,h-0h. The %f;ndl.nt quetes eur |
own Judge Revwland of Athems County whem he says: ‘ o ‘ ;

"While it is imtemded that the Plaintiff ghall have & quick
and summary redress im such cases, the lav alse Provides
and such should be the case that the Defemdant be also safe-
guarded. If he is cited imte ceurt, required teo empley
counsel and defemdant amd a verdict remdered im his faver he

- should mot again be called upor te be required te employ
counsel and presecute a defemse im amether ceurt, but sheuld
enjoy the bemefits of Res Adjudi_cata as te such matters that
was er could have beem determimed smd litigated in the ’ U "
origimal actiom.” TIm the case of Jomes vs Whaley, 10 Ohie
Opimiens 87 at 92, i 00 / :

And again in a differemt case comcermimg the negligence of Plaintiff's
or ti’air Atternmey's, the court says im the cagse of Ewiy vs McNairy amd
Clafrex, 207058, 305 W Heelil/ wiin  idak Bhin e !

"The Plaintiffs simply seek relief agsimst their owm i
carelessmess, or that of their attermey, witheut shewing
any fault eremissiem by the adversary party. Suck relief
the law never administers. By refusing te relieve parties
sgainst the cemsequemnces of their own meglect, it seeks te
‘make them vigilamt amd careful. Onm any other prinmcipile
there would be mo end te an actien, amd there would be an
end te all wigilance and care im its preparatiem amd trial."

The Committed errers must be cmsu"';,;i;gt the parties respemsible for |
these errors. ' The parties seeking relief must be vigilant cemcerming his

rights amd cautious cemcerming details.

Fu) PLALNEEEE 2 e ATk e SEorkinh Lo abkbed, TILCE sk activm 1
Court ef Coﬂon Pleas based upen a remedy provided by Revised Cede 711.17
being Cease Number 11,382 and subsequentl& ifiled a Secomd Actien im the same
Court bm the sane‘ statutery remedy being Case Number 11,404; beth cases were
pending fer some time “ui the secemnd case, beimg Nunber 11,1}()1;, wae being
heard upen appeal im the Ceurt of Appeals whem Plaimtiff dismissed Csuse

Number 11,382 while the same was at issue witheul cemsemt of the Defendant ond|

ever the ebjectien of the Defemdant.
The Joeurmal Entry dismissing that Actiem reads as fellews:

"This 8th day ef Jume, 1957, this cause came om to be
heard upon the application amd amswer filed im this
cause. The ceurt being fully advised im the premises
finds that there is a defect of parties and the
applicatiomn of the Logan Develepment Company sheuld be
dismissed. BNETL ;

It is therefeore ordered, adjudged .amdlecreed that the
same is hereby dismissed and applicant is erdered te
pay the cests.” A :

=

Judge

APPROVED: 7 ‘ ‘ *

Atterney feor xm licant

i

Ltterney feor James

. Filed June 8, 1857

: st 8 #
Tt will be moted in the Jourmal Emtry that the Court says:
"The Ceurt beimg fully advised in the premises.” Tt will be further
TR A C 5
noted that the ourt said: ,

"That the ssme is dismissed and applicamt erdered to pay the
cests,” i IR

Exemination of the Journmal Entry "dis‘c"l«‘yuée,l that the 'ﬁ‘etion wag :di_énisscd and
the Plaimtiff(failed te reserve his right te file a mew Action. In the case
invelved im 108 0.8. 30, the Court says: '
" A party vhe meves successfully fer Judgment upem the
pleadings, camnet cemplain om the groumds that the f
issue ef fact were mot adjudicated.”
words

(560
"witheut prejudice"’, was cemclusive em the subject matter. % 0.S. 251,23 0.8.

Unier the old chancery practice, dismissal, umless qualified by the

In the case of Lauderback vs Collims, 4 0.8. 251 at 262, where it appeals that
i::fisui was upen & hea.i‘ilg of the case, it should be imferred thet it was
upen merit. ' Revised Cede 2323.0k provides that it is permissive for the
Court te diaiiss an actiu witim prejudice; cemtrawise, it is true that

where the court has lihiued an actiem witheut reserving the right te pre-

ceed to anether uctim‘.;'?jfﬂ, The dismissal is with prejudice inm the imstant
actien im court weuld :.o{‘.*'i;;ierva Plaintiff the right te file a Secemd
Action em the same csuse of Actien.

The Defendant did mot imvite the dismissal, mer was the dismissal




