"Under the gemeral rule of Lis Pendems actual service is
recognized as the test fer the mequirement of jurisdictien.”

|aleng the seme lime of ressoming of Jufispru&ence says 1 0. Jur, 2 P, 310
|section 39; ‘

i~

Tt is clear that the petitiem wust be filed and the Q{;nons issued."
g
%Y

0. Jur again says 1 0. Jur. 2 B 313, Section 42:

"A cause of action exists where there is a demand capable
of present emfercement, a suitable party agaimst whem it
may be enferced amd & party whe has a present right te
enferce it."

| 1 0. Jur, 2D 73, Sectien 50.

"Where Plaintiff dies after suit is filed but befeore service
of precess, the proceedings sbate eo imgtintani. The case
deeg net become a case in Ceurt."

6 ONP(Ns ) U457, Welsch vs Trevar,

"Where Plaintiff te am action dies befere summens is served
en the Defendant, the action abates, eo instintani."”

At 58:
"The Court had mot yet secured jurisdictien threugh service."
10 0.C. Rep. 652, 1lst Sylabus.

" Where am actien is breught agaimst a party, and the summens
is returned net found, dead, there is me suit which ceuld be
revived against the administrater of such deceased persen."

0. 229, ™ ‘ £ art of t
: 2 Eg%e?%gngomgmegent of t%g suit.

"Mie Jurisdictien of a cause of actiem attackes en filing the

0. 2 D 336.

and provides in Article 1, Sectiem 16:

"The Courts shall be epen, and every persen having injury deme
him in his lemd, geeds; persen, or reputatiem, shall have remedy

by due course of law, and skall have justice administered witheut
denial or delay."

Fia property. That right cam be abridged emly threugh due precess of law as

reads in part as fellews:

"Ne persem shall be - - - deprived of life, liberty, er
preperty, witheut due precess of law."

and defines explicitly the commencement of a civil actien.
that any other preceeding violates the defendants Constitutional

Rights. = Filed: Aug. 30

C ommon

’Pllé%%( @ cﬁg'%ki%@%%}én%ye s, Clerk

- ey

santioned 11J
| ve Bank of the United States, 6 0. 528 (232) at 233:

"It §s laid dewn im Sugiem, that a decree of dismissal,
unless qualified by the werds, WITHOUT PREJUDICE, is

| - conclusive on the gubject matter laid im the bill., Has

i there been fraud im“the remdition of the decree im Commen

This csse alse cites the sta‘hute‘ on %he commencement of a civil actienm

record and indicates, from its
Npe‘hi‘bion and issuing summens. Celier ve Beckley, 33 @.8. 523, Bank vs Building !

The Ohie Comstitutiem set ferth the requirement for due precess of law

The United STates Cemstitutiem grants te the litigamt the right te have

|defined im the Fifth Amendment to the Comsitutiem of the United States, which

Pefendent cenmtemds that the statute clearly prevides fer the mammer of proceedinﬁ
DPefendant contends |
|

ady mammer by the Defemdant. Im a case im peint, Jaceb White
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| And again at page 147 the same ceurt says:

en the parties inaiiatan.g concerned.
the gommunity at large. !
“ are against the policy. of the law and ought te be suppressed.

"Such practices are eppressive

They have am injurieus effect em

i Pleas? It is net pertemded, mor does the fill filed im
| this case seek te aveid it em that greumd. It is seught,
R hovever, te aveld it, because counsel were megligent, and \

did met metify the cemplainant in time for Rim te put in
bail within the thirty days.

i Our epimiem is, that the decree of the Cemmon Pleas upenm

‘ the same matters set up here, and whem the same relief was

sought, is a bar, That decree being by cemsent te emable the

i complainant te appeal, which appeal met being perfected by the

‘@i mere fegligence of the party, me fraud, me accidemt, me mistake
set up, by which the complaimant was deprived of his right ef

h appeal, dees mot entitled him te any relief against the
i operation ef that decree.”

:‘ Other case citatiems:

14 Ohie Jurisprudemce 329, Sectiem 14: 14 Ohie Jurisprudenmce 1
340, Sectien 27; 23 Okie Jurisprudence 821 FF, Sectiem 521 at |
829; 27 Ohie “tate 233 Covingten amd Cimcimnati vs Lemuel H.
Sargemt; 20 Ohie State3l5 Ewimg vs McNair; 28 Ohie State 668

at 669 Sears vs Cresep; 53 Ohie State 361 at 366 at 367 at 369
Hixsen vs Ogg.

The case of Bridge L'Ol}m vs Sargemt, 27°0. 8, 233 is a case

in poin‘b cencerning the right of a comtentious party persisting te reli'tiga*

\j the same matter. The follewing language is pertiment: %

1 "When the facts which censtitute the cause of Actien er

% defense have beem, between the same parties, submitted

| te the comsideratien of the court, amd passed upon by

| | the court, they can met agaim be the proper subjects fer

‘: .. 8r actiem er defemse, umless the findimg and judgment of

‘3 the court is opened up or set aside by preper autherity.

| This primciple of law extemds still further im quieting

‘: litigatien. A party cam met re- litigate matters which

| he might have interpesed, but failed teo de inm a prier

act en between the same parties or their privies, in

| reference te the same subject-matter, And if eme of the

parties failed to imtreduce matters fer the cemsideratidm

“ of the court that he might have deme, he will be presumed

| to have waived his right te de se." ° 30 Tewa, 433; 13 0.S.
283; 1 Jemms. Cas. L436; 25 Cal. 266.

“, If a party fails te plead a fact hemight have plead, or makesa mistake
| ) "

. imn the progress of am actiem, er fails te preve a fact he might have preven, thaj
| law cam afferd him mo relief.

' When a party jlsses by his eppertunity the law will met aid him,

| In Ewing vs McNairy & Clafflim, 20 0.S. 315 at 322 the Judge says:

"By refusing te relieve parties agaimst the comsequemces of
{ j their own meglect it seeks te make them vigilamd amd careful.
On any other principle there weuld be nme end teo an action,
and there would be an emt te all vigilance amd care im its
preparation and trial." The same primciple is well settled

o in mumerous sutherities. See 3 Comst. 511; O Wis. 23; 5
A Sanf. 135.

; ‘ . We are of opimnieon that, in an actiem where a party ig called upon te

"1t is almest unifermly lheld that
that a party te a civil
te influemnce & witmess,
hos tended te the giving

"an unlawful taking in hamd er }g.}holiiu of
the hindrance of cemmon right.

This Defendant further alleges that the

by payment of meney's te.

a witness.'

"phus an effer ef memey,
the purpese
competent testimeny

Filed Aug. 30, 1957

Hocking County

Common Pleas Court

Thelma Keyes, Clerk

In 21 0. Jur. 2 B, 220 Sectien 208:

Anothez; ceurt describing maijtenance described it as

the other party's Plaimtiff, which perv

In the case of Rade Skrbima Admr., 111 0.8. 108:

evidence tending te preve

or his agemt, has attempted
whether that influence
of false testimeny er te supressing

actien,
is admissible,

agains the party makin
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They

being:

quarles eor sides to

mié by ene party te an witness feor

of imfluencimg the latters attitude as such, is

g such effer.”
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IN THE COURT OF COMMON PLEAS, HOCKING COUNTY, OHIO
! ,

% b:m RE: THE VACATION AND ALTERA®TON
||OF PART OF PIAT OF GRACEIAND ADDITION
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P laiufifi’ has suberned testimeny

ertq Justice.

|'TO THE CITY OF LOGAN, OHIO, WHICH PART

IS PARTICULARLY BESCRIBED AS BEING THE

Lction.

|process upen the opposition party 4n litigatien.

OF THE PIAT TO BE VACATED AND ALTERED
No, 11,k0k
T HALF OF LOTS No§. 12, 25 AND 50,

WD ALL OF LOTS Nos. 13, 1k, 15, 16,
7, 18, 19, 20, 21, 22, 23, 2k, 51 AND
2 IN SAID GRACEIAND ADBITION TO THE
TTY OF LOGAN, OEIO.

MOTION

New cemes the ’u‘efendu_t and moves the Court to dismiss this preceeding, |

;‘-g%ince there is ne actien pending before the Ceourt.

LESLIE G, JOENSCON
Atterney for Defemndant

o

MEMORANDUM :

Ohie Revised coda, .__.;gection 2703.01 and Revised Cede Sectien 2703.02 defime

ke procedure required fer the commencement of & civil actien. \

"A civil actien must be commenced by filing s petitien ;
and causing summens te issue thereeon."

Reviged Code 3305,17 defineg the asctions that cemstitute a civil

T am of the opinien that me actien hes been cemmenced in this Cemsteck
Case. In view of the fact that Plaimtiff failed te file a Precipe erdering

H’Le issuance of @ summens and Tailed te use the altermative prroéei.ure of inveking |
{jurisdictien by filing en affidavit fer Service o:f Summens by publicatien upoi_a“lw

| nen-~resident defendants. The Coeurt, if me actiem is pending, has noﬁi‘p.ing upen

which te act and any papers filed im the actien are a nullity. The '%isdiction

of the Court is imveked only by fellewing the requiréments ef the revised Code

12703.01, which ies & mamditery’ requirement.

There will be a great deal of talk cemcerming waiver eof Jurisdictien %

by
"éhe filing of pleadings in the action. Exsminatien of all ef the cases

available showe that wavers of jurisdictiemn always take place where the

Jurisdictien of the L@ur‘b has been properly imveked by a Plaintiff's cempliance ‘
i |
with the statute cencerning issuence of summens by the filing of & Precipe, and |

\
from attempt by the requirement the legally constituted autherity to serve !

e ——

filed a
'Y
statement waving failure te meet the statutery requirements of precess.

The other circumstamnces are those where the Defendant has
In

the case of Creager vs Creager, 22 0. App. 261 at 263 the Court saye:
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